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This action arises froma declaratory ruling requested by
the Connecticut State Enpl oyees Canpaign Commttee ("Commttee"),
and i ssued by the Connecticut Conm ssion on Human Ri ghts and
Qpportunities ("CHRO'), regardi ng whether the Commttee nust
permt the Boy Scouts of Anmerica, and Connecticut Rivers Council,

Boy Scouts of Anerica, collectively a private organization that



may |l egally discrimnate on the basis of sexual orientation
("BSA"), the opportunity to participate in the state’ s workpl ace
charitabl e canpaigns. The CHRO issued its declaratory ruling to
the Conmttee, to the effect that the state would be in violation
of Connecticut’s Gay Rights Law if the Conmttee were to retain
the BSAin its canpaign. The BSA initiated this litigation to
enjoin the Commttee fromexcluding it fromthe Year 2000
Canpai gn and future canpaigns, and to ensure its receipt of state
donations already directed to it in the 1999 state canpai gn.

The BSA al |l eges that the defendants have violated its rights
of freedom of speech and freedom of association protected by the
First and Fourteenth Amendnents to the United States
Constitution, under 42 U S. C. 8 1983 (Count 1); violated its
rights under 8 5-262-3(k) of the Regul ations of Connecticut State
Agencies by disallowng the BSAto participate in the Canpaign
wi t hout a decision by the CHRO on whet her the Boy Scout
menbership policies violate a Connecticut anti-discrimnation
statute (Count 2); violated its rights under Conn. Gen. Stat. 8§
46a- 81r by "condoni ng honosexuality,” and "requiring the teaching
in educational institutions of honpbsexuality as an acceptable
lifestyle” (Count 3); and violated its rights under Conn. Gen.
Stat. 8 46a-8la by discrimnating against the BSA for show ng a
"preference for heterosexuality,"” and penalizing the BSA for
excl udi ng open honosexual s from | eadership positions (Count 1V).

Pendi ng before this Court are cross-notions for sunmary
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j udgenent by the BSA; by Nancy Wnan, et al. (collectively
referred to as defendant "Conmttee"); and by the CHRO, as
i ntervenor -defendant. For the reasons set forth bel ow, the Boy
Scout’s notion for summary judgnent will be denied. The notions
for summary judgnment of the Conmttee and of the CHROw I | be
gr ant ed.

FACTS

The Connecticut |egislature has sanctioned an annual
wor kpl ace canpai gn (" Canpaign") to raise funds fromstate
enpl oyees for charitable and public health, welfare,
envi ronnental, conservation, and service purposes. The Canpaign
is adm nistered by a State Enpl oyee Canpaign Commttee
established by law. The Conmttee nenbers are determ ned by
statute and include: the State Conptroller or her designee; the
Comm ssi oner of Adm nistrative Services, or his designee; the
Executive Director of the Joint Commttee on Legislative
Managenent or his designee; ten state enpl oyees; and two retired
state enpl oyees. The statute al so provides for nonvoting nenbers
who represent each participating federation in the Canpaign. Al
parties concur that the Commttee is a state actor.

The Canpaign is a workplace solicitation of state enpl oyees
that is conducted during working hours using non-coercive nethods
that permt voluntary giving, and reserve to the individual the

right to disclose any gift or to keep it confidential. The



Canpai gn is conducted from Sept enber to Novenber each year.

Commi ttee nenbers who are current state enpl oyees continue to be
paid their state salaries while they work on the Canpai gn during
normal busi ness hours. State enpl oyees nake their voluntary
contributions fromthe |list of participating organizations set
forth in the Canpaign booklet entitled "Directory of Charitable
Organi zations"” which is distributed at the workplace. The BSA
was |isted in the Directory for the 1999 and 2000 canpai gns.

State enpl oyees nmake their voluntary gifts by payrol
deduction. Any state officer or enployee wi shing to make a
vol untary canpai gn donati on nust nmake a witten request to the
Conptroller to permt a payroll deduction for his or her donation
fromsuch officer's or enployee's wages or salary. The anount
deducted is collected by the Conptroller and transmtted to the
princi pal conbi ned fund-raising organi zation, usually a United
Way, that adm nisters the canpaign for the state.

Organi zations can participate in the Canpaign by submtting
an application in the formprescribed by the Conptroller to the
Comm ttee on or before January 15 annually. The application
requi res applicants to provide various specific information to
establish eligibility for participation in the canpaign. The
requi red Canpai gn docunentation that is particularly relevant to
this litigation reads, in pertinent part, as foll ows:

a docunent signed by an officer or the
executive director of a federation,
certifying ... that the federation naintains
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on file the follow ng docunents for itself
and for each nmenber agency ...: (vii) a
witten policy of non-discrimnation.”

Menber organi zations of participating federations file their
Canpai gn applications with their parent federations where such
applications are thereafter nmaintained. The parent federation
files an application with the Conmttee attesting to its nenber
organi zations' conpliance with all of the Commttee's
requi renents. The Committee, acting through a subcommttee
designated as the application review commttee, reviews al
applications for conpleteness and for conpliance with eligibility
standards. The Conmttee's regul ations also provide for the
renoval of a federation or one of its nmenber agencies froma
canpaign, if that federation or nenber agency fails to adhere to
the eligibility requirements or the policies and procedures of
the Canpaign. |[If a nenber agency's eligibility to participate in
the Canpaign is withdrawn by the Conmttee, the federation may
not distribute any funds raised in the Canpaign to such agency.

The plaintiff Connecticut Rivers Council, Boy Scouts of
Anerica, is a private, non-profit organization chartered by the
Boy Scouts of Anerica to support scouting in the Connecti cut
counties of Litchfield, Hartford, Wndham New London, and
M ddl esex. Connecticut Rivers Council and three other
Connecticut councils are nenber agencies of |ocal chapters of the
United Way in Connecticut. The Connecticut councils of the BSA
applied to the Committee to participate in the Canpaign. 1In
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t hose applications, the BSA affirmatively answered that it had a
witten policy of nondiscrimnation. 1In 1999, all four Boy Scout
councils received donations fromthe Canpaign directly earmarked
for them by individual donors, and upon application to their
| ocal United Way, received funds fromthe pool of donated funds
received by the United Way chapters in Connecticut.

Al though the BSA certified to the Commttee that it did not
di scrimnate, the BSA adopted a position, nmenorialized inits
witings as long as ten years ago, that is allegedly inconsistent
wi th Connecticut's nondiscrimnation policy based upon sexual
orientation. On Cctober 6, 1999, the Comm ttee received an
unsolicited letter fromthe Executive Director of the CHRO
Cynthia Watts-El der, pointing out that by allowing the BSAto
participate in the Canpaign and to benefit froma fundraiser that
uses state resources, the Commttee potentially makes the state a
party to discrimnation. The inpetus for the letter was the New

Jersey Suprenme Court decision in Dale v. Boy Scouts of Anerica,

734 A.2d 1196 (1999). The Executive Director wote that
"recently, a court decision has decided that it is discrimnatory
for the Boy Scouts of America to expel an Assistant Scout master
who publicly declared that he was gay."

In reaction to the October 6, 1999, letter fromthe CHRQO
the Commttee sought an imedi ate clarification fromthe BSA In
response to that query, the Commttee received a letter from
Scout Executive Harry Pokorny of the plaintiff Connecticut Rivers
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Council, BSA, expressing the BSA' s national position on
honmosexual ity, which clearly stated that the BSA cannot register
honmosexual s. Because of the apparent conflict between the Boy
Scout's attestation in its application of having a

nondi scrimnation policy in place, the October |etter pronouncing
t he national position of the BSA on honosexuality, and the New
Jersey Supreme Court decision, the Commttee becane concerned
that it m ght be violating Connecticut statutes that proscribe
the state fromfurthering discrimnation that is prohibited by
law. The Commttee presented the CHROwW th a petition for a
declaratory ruling on the matter.

The CHRO sought and received information fromthe Commttee,
the BSA, and other interested parties in the course of the
declaratory rulings proceedings. On April 27, 2000, the CHRO
conducted a fact-finding hearing to assist it in rendering its
deci si on.

The Commttee's petition for declaratory ruling, dated
Novenber 19, 1999, asked the follow ng two questions:

1. Does the BSA's and/or its |local councils’
policy or policies on sexual discrimnation
violate any state anti-discrimnation statute
or regul ation over which your agency has any
oversight or jurisdiction?

2. Is the Conmmttee's inclusion of BSA nenber
agencies in the State Enpl oyee Canpaign in
violation of any state |aw over which your
agency has oversight or jurisdiction,

including but not limted to Conn. Gen. Stat.
Sections 46a-81(d), 46a-81ll and 46a-81n?



The CHRO issued its first declaratory ruling on May 12,

2000, answering only the second question. The CHRO found that
the state would be in violation of the enunerated statutes of the
Gay Rights Law if it were to retain the BSAin its Canpaign.
Acting in accordance with the declaratory ruling, the Commttee
notified the various United Way federations that their nenber Boy
Scout Councils would not be able to participate in the upcom ng
Year 2000 Canpaign. On July 31, 2000, the Comm ttee excl uded
twenty nine other organizations fromparticipating in the 2000
canpaign for failure to conply with the Commttee's non-

di scrimnation requirenent.

The present action was commenced on June 7, 2000, by the BSA
filing a notion for tenporary restraining order and prelimnary
injunction. The BSA sought to enjoin the defendants from
reall ocating undistributed donati ons designated to Boy Scout
councils during the 1999 Canpaign, and to enjoin themfrom
"failing to take all necessary steps to ensure the inclusion of
Boy Scout councils in Connecticut as participants in the 2000
Charitabl e Canpaign."

The Court heard oral argument on the prelimnary injunction
on June 19, 2000, and on June 26, 2000, the Court ordered the
defendants to refrain fromdistributing any charitabl e donations

made by Connecticut state enployees to the BSA, but instead to



establish an escrow account?! and deposit into it all funds that
Connecticut State enpl oyees designated and authori zed to be
deducted fromtheir paychecks for donation to the BSA in the 1999
Canpai gn, and all undesignated funds to which the BSA woul d be
entitled under the rules and regul ations of the Canpaign. The
Comm ttee had taken no action with regard to the Year 1999

Canpai gn, and the BSA continued to receive state enpl oyee
donations right up to the tinme the Court issued the order
establ i shing the escrow account.

On Novenber 15, 2000, the CHRO issued a declaratory ruling
answering the first question raised by the Conmttee. The CHRO
found that although the BSA may | awful |y exclude openly gay nen
and/ or avowed honosexual s as adult |eaders, its policy of
excl udi ng gay enpl oyees is covered by Connecticut's anti -

di scrim nation statutes.

On July 7, 2000, the CHRO received anot her request for a
declaratory ruling fromthe Comm ttee asking:

What is the effect of the United States
Suprene Court decision in Boy Scouts of
Anerica v. Dale, No. 99-699 (2000 U. S. Lexis

4487)2? on the CHRO s Declaratory Ruling dated
May 12, 2000, and issued to the SECC?

1 Al escrowed funds are to be held and maintained by the State
Treasurer in an interest-bearing account within the State's Short Term
I nvest ment Fund, established pursuant to Conn. Gen. Stat. § 3-27a, and such
funds are to be avail able for disbursement within five business days pursuant
to further order of this Court.

2 530 U.S. 640 (2000).



On February 8, 2001, the CHRO issued its declaratory ruling

and concl uded that BSA v. Dale does not substantively inpact the

CHRO s declaratory ruling dated May 12, 2000. The CHRO found
that the Commttee's inclusion of the Boy Scout nenber agencies
vi ol ates Connecticut's Gay Rights Law.

It is undisputed that the BSA excludes known or avowed
honmosexual s from participating as adult volunteer |eaders. The
BSA refuses to enpl oy known or avowed honobsexual s, and al so
prohi bits gay boys from nmenbership and fromparticipating in
scouting. Finding that the adm nistration and effectuation of
t he Canpaign constitutes state action, the CHRO concl uded that
the inclusion of a known discrimnator as a beneficiary of the
Canpai gn woul d cause the state to be a party to discrimnation in
violation of the Gay Ri ghts Law.

DI SCUSSI ON

A notion for sunmary judgnent will be granted where there is
no genuine issue as to any material fact and it is clear that the
nmoving party is entitled to judgnent as a matter of law.  Cel otex

Corp. v. Catrett, 477 U.S. 317, 322 (1986). "Only when

reasonable m nds could not differ as to the inport of the

evidence is summary judgnent proper.” Bryant v. Maffucci, 923 F

2d 979, 982 (2d Cir.), cert. denied, 502 U S. 849 (1991).
The burden is on the noving party to denonstrate the absence

of any material factual issue genuinely in dispute. Anerican
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International Group, Inc. v. London Anerican |International Corp.

664 F. 2d 348, 351 (2d Gr. 1981). |In determ ning whether a
genui ne factual issue exists, the court nust resolve al
anbiguities and draw all reasonabl e inferences against the noving

party. Anderson v. Liberty Lobby, Inc., 477 U S. 242, 255

(1986) . I f a nonnoving party has failed to nake a sufficient
showi ng on an essential elenent of his case with respect to which
he has the burden of proof, then summary judgnent is appropriate.

Celotex Corp., 477 U.S. at 323. If the nonnoving party submts

evidence which is "nerely colorable,” legally sufficient
opposition to the notion for summary judgnment is not net.
Anderson, 477 U.S. at 249.
i ssue.

In general, federal courts give considerable deference to
t he judgnent of adm nistrative agencies that are in charge of

enforcing the statute at issue. Chevron, U S A v. Natural

Resources Defense Council, 467 U S. 837, 844 (1984). Simlarly,

Connecticut courts defer to the statutory interpretation of
Connecticut adm ni strative agencies wth such enforcenent powers.

Ni chols v. Warren, 209 Conn. 191, 202 (1988). However, the

Connecticut Suprene Court has stated that where a state statute
is interpreted by a state admnistrative agency in the first

i nstance, and has not previously been subjected to judicial
scrutiny, such statutory construction is a question of |aw and
the agency interpretation is not entitled to any speci al
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deference. |d. at 203; Burinskas v. Dept. of Social Services,

240 Conn. 141, 147 (1997).

The statutes at issue here, Conn. Gen. Stat. 88 46a-8la
t hrough 46a-81r, are collectively known as the Gay R ghts | aw.
The specific sections that apply to this action are 88 46a-81i,
46a- 811, and 46a-81n, whereby the state is prohibited from using
any of its facilities in the furtherance of discrimnation or
becom ng a party to any agreenent or plan which has the effect of
sanctioning discrimnation.

This Court deens that deference to the CHROis warranted in
the instant case. This is not a case of first inpression in
which interpretation of the Gay Rights Law regardi ng state action
is being subjected to judicial scrutiny for the first time. The
controlling case law is the Connecticut Suprenme Court's decision

in Gay and Lesbi an Law Students Assn. v. Board of Trustees, 236

Conn. 453 (1996),°% and the CHRO was required to follow that case
precedent in its declaratory ruling.

BSA alleqges violation of 42 U.S.C. § 1983

The BSA alleges that its exclusion fromparticipation in the
Canpaign violates its right to freedom of speech and freedom of
associ ation protected by the First and Fourteenth Amendnents to

the United States Constitution. It alleges that the state of

3 The Connecticut Supreme Court held that the United States nilitary was
prohi bited fromusing the facilities and career services office of the
Uni versity of Connecticut School of Law for recruitment purposes because of
the mlitary's current discrimnation agai nst gay nmen and | esbi ans.
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Connecticut cannot exclude the BSA froma state-created
charitable forumon the basis of viewpoints with which the
Commi ttee may di sagree.

The parties are in agreenent that the controlling | aw on

this issue may be found in Cornelius v. NAACP Legal Defense and

Education Fund, 473 U. S. 788 (1985). Cornelius establishes the

rules that are applicable to a governnmental workplace canpaign
(1) the canpaign is a non-public forum (2) no finding of strict
inconpatibility between the nature of the speech or the identity
of the speaker and the functioning of the nonpublic forumis
mandat ed; and (3) exclusion of a participant fromthe canpaign
need only be reasonabl e, viewpoint neutral and based upon all the
surroundi ng circunstances. |d. at 806-09. The defendants
allege, and this Court agrees, that the cases cited by the BSA
are all cases that involve public fora or limted public fora as
opposed to the nonpublic forum designation of a governnent

enpl oyer - sponsored wor kpl ace charitable canpaign as set forth in
Cornelius. Exclusion froma public forumrequires a conpelling
state interest, a much nore stringent requirenent than the
reasonabl eness test of exclusion froma nonpublic forum "Control
over access to a nonpublic forumcan be based on subject matter
and speaker identity so long as the distinctions drawn are
reasonable in light of the purpose served by the forumand are

vi ewpoi nt neutral."” 1d. at 806. The Court recogni zes that
conpliance with a neutral non-discrimnation lawis a reasonable
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requi rement for inclusion in the Canpaign.
The BSA alleges it was targeted for exclusion fromthe
Canpaign for its views on honosexuality while other known
di scrimnating organi zations were allowed to participate. The
BSA adnoni shes the Court that "any fool knows that the Grl
Scouts Iimt nmenbership to girls, and it is obvious fromtheir
nanmes that the National Black Child Devel opnent Institute devotes
itself to African-Anerican children and that Services for the
Elderly in Farm ngton limts its services on the basis of age."*
To support this allegation, the BSA cites a Florida case,

Boy Scouts of Anerica v. Till, 136 F. Supp.2d 1295 (S.D. Fl a.

2001), where the school board for Fort Lauderdal e was
prelimnarily enjoined fromexcluding Boy Scouts fromneeting in
public schools. The BSA opines that "there, as here, the school
board, while requiring all organizations to sign a

nondi scrimnation form permtted school use by a whole variety
of organi zations which discrimnated on a nunber of grounds --

including Grl Scouts, church groups, and a black sorority."

4Addressing the BSA's conviction that the Grl Scouts of America also
di scrimnates because it limts its nmenbership to girls, the Court directs the
BSA to the exceptions to sex discrimnation under 20 U.S.C. § 1681:
(a) Prohi bitions agai nst discrimnation; exceptions
(6)Social fraternities or sororities; voluntary youth service organi zati ons

this section shall not apply to nenbership practices --

(B) O the Young Men's Christian Association, Young Wwnman's Chri stian
Associ ation, Grl Scouts, Boy Scouts, Canmp Fire Grls, and voluntary youth
service organi zati ons which are so exenpt, the menbership of which has
traditionally been limted to persons of one sex and principally to persons of
| ess than ni neteen years of age.
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The BSA is msguided inits reliance on Till. In that case,
the Broward County School Board had an anti-discrimnation
policy, known as Policy 1341, that prohibited the rental use or
enj oynent of school facilities by any group that "discrimnates
on the basis of age, race, color, disability, gender, marital
status, national origin, religion, or sexual orientation."

Pronpted by the Suprene Court decision in B.S.A v. Dale, and the

Boy Scout's policy of excluding honosexual children and adults
from group nenbership, the school board term nated the five-year
partnership agreenent it had with the Boy Scouts, and deened the
Boy Scouts ineligible to rent and | ease school facilities because
of the violation of the School Board's anti-discrimnation
policy. The Boy Scouts brought action against the school board,
alleging that their exclusion fromschool facilities during off-
school hours violated the First Amendnent. The Boy Scouts noved
for prelimnary injunction, which was granted by the district
court.

Unli ke the Connecticut Gay Rights | aw which governs here,
the Florida Cvil R ghts Act of 1992, F.S. A 88 760.01 - 760. 10,
does not protect individuals fromdiscrimnation because of
sexual orientation. Despite the School Board' s stated and
comendabl e goal of preparing its children for participation as
citizens and teaching themtol erance, the Broward County School
Board did not have the benefit of a state anti-discrimnation |aw
to back it up. The district court held that the exclusion of the
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Boy Scouts fromuse of the school facilities was viewpoint-based,
and that the BSA was likely to prevail on its claim
Additionally, the forumcreated in Till was a limted public
forum wunlike the non-public forumin Cornelius and in the
present action.

It is undisputed that the BSAis in the unique position of
being allowed to discrimnate | egally against gays and | esbi ans
by the ruling of the United States Suprene Court. In B.S. A V.
Dale, the Court ruled that New Jersey's | aw agai nst
di scrim nation which forced the Boy Scouts to admt Janes Dal e,
an openly gay assistant scoutmaster, violated the BSA's freedom
of expressive association. The result of the case is clear: the
BSA has a right to exclude honpbsexual s.

In the present case, neither the Conmmttee or the CHROis
attenpting to circunvent the Suprenme Court by forcing the BSAto
admt honosexuals in violation of the Dale ruling. It has been
readi |y acknow edged by all parties that the BSA nay discrimnate
on the basis of sexual orientation. |If the BSA changes its
policy in the future and no | onger discrimnates, and attests to
that inits application to the Canpaign, the Conmttee could
legally allow themto participate, but the issue before this
Court is not a matter of the BSA's viewpoi nt on honosexuality,
but of the BSA' s conpliance with the laws of the State of
Connecti cut .

The BSA al so provides a list of groups which have "views on
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the norality of honosexual conduct,” and are still allowed to
participate in the Canpaign. The list includes Parents,
Fam lies, & Friends of Lesbians and Gays ("PFLAG'), which the BSA
states "opposes Boy Scouts' noral views regardi ng honbsexual
conduct, and asserts that one's sexual orientation and gender
identity are separate fromone's noral values and actions." The
BSA does not, however, allege any discrimnation on the part of
PFLAG or the other groups that it categorizes as gay and | esbhian
organi zati ons, regarding their nenbership or enploynent
practices.

The BSA correctly states that the Canpai gn "does not
prohi bit groups that teach noral val ues, groups that seek to
buil d character, groups that serve youth, groups that serve one
sex, groups with a religious perspective, or groups that take a
position on the norality of honmpbsexual conduct -- all of which
m ght describe the Boy Scouts." However, the CHRO points out
that the BSA confuses "discrimnatory nenbership and enpl oynent
policies, like theirs, with the provision of services by
organi zations having their mssions directed to hel p groups
identified by, for exanple, sex, race, age, ethnic background,
religion, or sexual orientation." The record does not support
the BSA's intimation of discrimnation by such groups.

The BSA concedes that the Connecticut Suprenme Court sets
forth the law which all state agencies nust follow. In Gay and

Lesbian Law Students Assn., that court stated that "the public
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policy of this state is unequivocal: D scrimnation based upon
sexual orientation is prohibited and those who persist in
di scrim nating agai nst gay nen and | esbians will, anong ot her
sanctions, be barred fromutilizing state facilities unless
specifically exenpted."” 236 Conn. at 491.

In Conn. Gen. Stat. 88 46a-81lp and 46a-81q, the Connecti cut
| egislature specifically exenpted religious groups and the ROTC
fromthe Gay Rights Law. "Were express exceptions are nade, the
| egal presunption is that the legislature did not intend to save

ot her cases fromthe operation of the statute.” Gay and Lesbi an

Law Students Assn., 236 Conn. at 495. The legislative history
di scl oses that Boy Scouts, Grl Scouts, and canps for young
peopl e, both church-affiliated and non-church affiliated, were
di scussed. In response to a question of whether the hiring
practices of a private, non-church affiliated canp for young nen
woul d be exenpted fromthe | aw, Representative Tulisano, sponsor
of the legislation, responded that the bill’s exenption was
limted to religious organi zations and entities so that there
woul d not be an exenption for non-religious organizations. The
opportunity to exenpt the Boy Scouts fromthe Gay R ghts Law was
avai lable to the legislature, but was not seized upon by that
body.

Finally, the BSA clains that had it not been excluded from
t he Canpai gn, the BSA woul d have conpl eted and returned the non-
discrimnation formas it had in prior years, checking "Yes" to
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Question 11 of the application (asking whether the organization
is in conpliance with non-discrimnation |law). The BSA asks the
Court to declare that its lawful and constitutionally-protected
right to discrimnate on the basis of sexual orientation is
synonynous with conpliance with the non-discrimnation | ans of
the state, specifically, the Gay Rights Law. The Court finds to
the contrary.

I n accordance with the Connecticut Supreme Court's ruling in

Gay and Lesbian Law Students Assn., the plain |anguage of the

Connecticut statutes, and the CHRO s interpretation of same, this
Court finds that the BSA has failed to satisfy its burden of
establishing a violation of the BSA' s constitutional rights by
the Committee under 42 U.S.C. 8§ 1983.

Violation of Connecticut Agenci es Requl ations 8 5-262-3(k)

The BSA al |l eges that renoval of the BSA fromthe Canpaign
constitutes a violation under 8 5-262-3(k) of the Regul ati ons of
Connecticut State Agencies. That section states in pertinent
part that an organization is eligible to participate in the
Charitabl e Canpaign so long as it has a stated policy of non-
discrimnation and is in conpliance with all the requirenents of
| aw and regul ati ons respecting non-di scrimnation, equal
enpl oynment opportunity, and public accommodations with respect to
its progranms, clients, officers, enployees, and vol unteers.

At the tine the BSA filed its conplaint, the Comm ssion had

19



not decl ared whet her the BSA nenbership policies of excluding
persons who openly hold thensel ves out as honobsexual s vi ol at ed
any Connecticut anti-discrimnation statute. Consequently, the
BSA deens that there was no basis in state | aw for excluding them
fromthe Canpaign. On Novenber 15, 2000, however, the CHRO did
deliver its declaratory ruling, and held that the BSA was in
violation of Connecticut's Gay Rights Law. In addition, the U S
Suprene Court ruling in Dale left no doubt that the BSA has the
right to discrimnate, and to exclude persons who openly hold

t hensel ves out as honobsexuals. Consequently, the Court finds no
viol ation of the Connecticut State Agency Regul ations on the part
of the defendants.

Violation of Conn. Gen. Stat. § 46a-81r

The BSA next alleges that to the extent that the Commttee
seeks to penalize the BSA for excluding open honosexual s from
| eadership positions, it would be illegally condoning
honmosexual ity and requiring the teaching in educational
institutions of honbsexuality as an acceptable lifestyle, in
violation of Conn. Gen. Stat. 8§ 46a-81r. The BSA states that it
is an educational institution that instills its values in boys
t hrough adult rol e nodels.
Section 46a-81r states in pertinent part that
Not hing i n sections 4a-60a, 45a-726a, 46a-51,
46a- 54, 46a-54, 46a-56, 46a-63, 46a-64b, 46a-

65, 46a-67, 46a-68b, and 46a-8la to 46a-81q,
i ncl usive, subsection (d) of section 46a-82,
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subsection (a) of section 46a-83, and
sections 46a-86, 46a-89, 46a-90a, 46a-98,
46a- 98a, and 46a-99 shall be deened or
construed (1) to nean the state of
Connecti cut condones honosexual ity or

bi sexuality or any equivalent lifestyle, (2)
to authorize the pronotion of honbsexuality
or bisexuality in educational institutions or
require the teaching in educational
institution of honosexuality or bisexuality
as an acceptable lifestyle ...

The Connecticut Statutes do not give a definition of
educational institutions per se, so the Court |ooks again to the
United States Code, specifically 20 U.S.C. § 1681(c), for
gui dance. Educational institution is defined, for purposes of
Chapter 38 on Discrimnation Based on Sex or Blindness, as

any public or private preschool, elenentary,

or secondary school, or any institution of

vocational, professional, or higher

educati on, except that in the case of an

educational institution conposed of nore than

one school, college, or departnment which are

adm nistratively separate units, such schoo

means each such school, college, or

depart nent.
Not only does the BSA fail to fit this definition of educational
institution, they are specifically categorized under "soci al
fraternities or sororities; voluntary youth service
organi zati ons" under 20 U. S.C. 1681. The Court finds no nmerit in
the BSA's argunent that it is an educational institution under
t he | aw

The Comm ttee argues, and the Court concurs, that it is not

attenpting to coerce the BSA into accepting honosexual s as
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vol unt eers, enployees, or nenbers, in violation of the ruling in

B.S.A v. Dale. The plain |anguage of Conn. CGen. Stat. 8§ 46a-81r

states that the anti-discrimnation statutes are not to be
construed as the state of Connecticut condoni ng honosexuality or
any other alternative lifestyle. Likew se, the actions of the
Commttee in adhering to the laws of the state are not to be
construed as state action condoni ng honosexuality. The Court
finds no violation of Conn. Gen. Stat. 8§ 46a-81r.

Violation of Conn. Gen. Stat. § 46a-81la

The BSA alleges that it is being penalized by the Committee
for "having a preference for heterosexuality,” in violation of
Conn. Gen. Stat. 8 46a-8la. Because the section allegedly
violated is the definition section for the statutes known as the
Gay Rights Law, the Court construes the BSA' s allegation as a
violation of the Gay Rights Law for reverse discrimnation. The
BSA is msguided in substituting a definition of sexual
orientation for the substantive statutes. There is no statute
penal i zi ng an individual or entity for sexual preference, be it
het er osexual , honobsexual , or bisexual, nor is the Conmttee doing
so. The prohibition is on discrimnating against an individual
on the basis of his or her preference. That fact that the BSA
may | egally discrimnate on the basis of sexual orientation is
res judicata. The Commttee nust react on this basis, and adhere

to the statutory and case | aw under which it is bound by |aw, as
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interpreted by the CHRO It has been determ ned that the
Commttee's action in termnating the BSA's participation in the
Canpai gn was view point neutral. The BSA' s circul ar reasoning
under this count is unpersuasive.
Concl usi on

For the reasons set forth above, the BSA's notion for
summary judgnment (Doc.# 56) is DENIED. Defendant Conmttee's
nmotion for summary judgnment (Doc. # 50) is GRANTED. Defendant -
intervenor CHRO s notion for sunmary judgnment (Doc. # 53) is
CGRANTED.

The notions for tenporary restraining order (Doc.#3),
prelimnary injunction (Doc. #4), to dismss (Doc. #20), and to

nmodi fy [15-1] order (Doc. #34), are DEN ED AS MOOT.

SO ORDERED

Warren W Eginton, Senior U S D.J.

Dated this __ day of July, 2002, at Bridgeport, Connecticut.
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